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In Mississippi, the adjudication of workers’ compensation claims utilizes a three-

member Workers’ Compensation Commission and eight administrative law judges. The 
commission is the ultimate trier of fact in all cases and may derive new findings of fact 
or weigh evidence differently from the administrative law judge who initially hears the 
case.  Administrative law judges are commission appointees who hear contested 
matters, including motions, and hearings on the merits.  Their decisions are appealable 
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orders reversals and modifications without clearly explicated reasons.  Such actions 
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claimant’s temporary total disability benefits have been terminated) is not in conformity 
with MISS. CODE ANN. Section 71-3-17 (1972).  Rule 10 gives the commission discretion 
regarding oral argument, which could work to the detriment of a party if such party is 
not able to argue against new evidence.  Also, because the commission assigns a limited 
number of administrative staff to support the administrative law judges, the 
commission does not ensure efficient production of orders in controverted cases.  
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The Mississippi Workers’ Compensation 
Commission:  A Review of Its 
Adjudicative Functions 
 

Executive Summary 
 

Introduction 

Problem Statement 

In Mississippi, the adjudication of workers’ compensation 
claims utilizes a three-member Workers’ Compensation 
Commission and administrative law judges appointed by 
the commission.  In recent years, some members of the 
Mississippi Bar have raised concerns about potential biases 
of the current commission and whether its purpose is to 
adjudicate claims of injured workers fairly or whether its 
purpose is solely to protect the economic interests of 
employers.   

A legislative request was made to the PEER Committee to 
review certain aspects of the adjudicative process to 
determine whether the commission’s practices have 
resulted in the fair administration of the Workers’ 
Compensation Act [MISS. CODE ANN. Section 71-3-1 et seq. 
(1972)]. 

 

Scope 

PEER limited this review to the following issues: 

 Has the Workers’ Compensation Commission 
adequately provided clear, principled legal grounds for 
reversal or modification of orders in cases wherein it 
specifically set aside a ruling of an administrative law 
judge consistent with commonly accepted standards of 
review and the need for expeditious delivery of 
benefits to claimants?  

 Has the commission adopted rules and practices to 
ensure statutorily compliant and efficient operations? 

 

Background:  The Workers’ Compensation Commission 

In 1948, the Mississippi Legislature adopted the Workers’ 
Compensation Act and made the Workers’ Compensation 
Commission responsible for administering that law.  By 
statute, the commission has three members, one of which 
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must be an attorney.  The other two members represent 
employers and employees, respectively. 

The commission has both rulemaking and adjudicative 
functions. Administrative law judges hear contested 
matters, including motions, and hearings on the merits.  
Their decisions are appealable to the full commission.  The 
commission is the ultimate trier of fact in all cases and 
may derive new findings of fact or weigh evidence 
differently from the administrative law judge who initially 
hears the case. 

 

The Concept of Workers’ Compensation  

Workers’ compensation laws evolved during the early 
twentieth century in recognition of the fact that tort 
doctrine required that cases of workplace injury be 
litigated, thereby causing employees to wait for long 
periods for any recovery that they might receive.  Workers’ 
compensation remedies ensured an expeditious provision 
of benefits to the injured employee in exchange for the 
employee’s surrendering any rights he or she might have 
had to sue in tort for negligence. 

The decision upholding the constitutionality of the 1948 
Mississippi workers’ compensation statute found 
compelling the need to provide an expeditious remedy for 
workplace injury and, while providing the employee with a 
relatively quick remedy, inured benefit to the employer by 
narrowing the benefits available to the claimant.   

The courts have set out certain principles of statutory 
construction that are to guide adjudicators in making 
decisions regarding claims for workers’ compensation 
benefits.  These principles make it clear that the purpose 
of the statute is not to make a “level playing field” for the 
resolution of claims, but to give all doubts in close cases 
to the claimant over the employer or carrier. 

 

Conclusions Regarding Adjudicative Functions of the Workers’ Compensation 

Commission 

PEER notes that state law gives the Workers’ Compensation 
Commission broad authority to review all matters of law 
and fact in any matter brought before the commission.  
This gives the commission broader authority than most 
appellate bodies in the legal system, as it essentially 
permits a re-trial of issues of fact already tried at the 
administrative hearing before an administrative law judge. 

In appellate courts, the basis for deciding cases should be 
clearly articulated and understandable (i. e., applying the 
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principle of transparent reasoning) for all interested 
parties in workers’ compensation cases. The need for 
transparent reasoning is just as compelling for workers’ 
compensation cases, as such explication may impact how 
decisions are made in similar cases in the future. 

Also, the standards of review applied in appellate court are 
the most appropriate for ensuring that the processes of 
handling workers’ compensation appeals will be 
expeditious.  In Mississippi, appeals courts generally will 
not reverse a trial court’s finding of fact except in those 
cases in which the court finds that the finding is clearly 
erroneous or not supported by substantial evidence. 
Additionally, courts have held that the trier of fact in a 
bench trial has sole responsibility for determining the 
credibility of witnesses. 

Regarding the two questions that the review addressed, 
PEER found the following: 

 Has the Workers’ Compensation Commission provided 
clear, principled legal grounds for reversal or 
modification of orders in cases wherein it specifically 
set aside a ruling of an administrative law judge 
consistent with commonly accepted standards of 
review and the need for expeditious delivery of 
benefits to claimants? 

No. The Workers’ Compensation Commission often 
modifies administrative law judges’ findings of fact 
without a clear basis for doing so.  Additionally, the 
commission often orders reversals and modifications 
without clearly explicated reasons.  Such actions result 
in parties not being able to rely on the results of an 
administrative law judge’s decision and add time to the 
adjudication of claims. 

 Has the commission adopted rules and practices to 
ensure statutorily compliant and efficient operations? 

No. A portion of General Rule 9 of the commission 
(regarding hearings to compel medical treatment under 
certain conditions when a claimant’s temporary total 
disability benefits have been terminated) is not in 
conformity with MISS. CODE ANN. Section 71-3-17 
(1972).  Rule 10 gives the commission discretion 
regarding oral argument, which could work to the 
detriment of a party if such party is not able to argue 
against new evidence.  Also, because the Workers’ 
Compensation Commission assigns a limited number of 
administrative staff to support the administrative law 
judges, the commission does not ensure efficient 
production of orders in controverted cases.  
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Policy Options and Recommendation  

Policy Options for Legislative Consideration 

The Legislature may wish to eliminate the commission or 
to make procedural modifications in the commission’s 
functions to ensure that cases are professionally 
adjudicated by persons knowledgeable in the workings of 
the workers’ compensation system. 

To address the problems set out in this report, PEER sees 
two policy options for the Legislature to consider: 

 Option One: Eliminate the Workers’ Compensation 
Commission--The Legislature could abolish the 
Workers’ Compensation Commission and subsequently 
create an office with an Executive Director appointed 
by the Governor, establish a procedure for appointing 
administrative law judges with set terms of office, and 
provide for appeals to the Mississippi Court of 
Appeals. 

 Option Two: Revise the Role and Composition of the 
Workers’ Compensation Commission--The Legislature 
could amend MISS. CODE ANN. Section 71-3-85 (1972) 
and revise the commission’s membership to reflect the 
need for members who have extensive legal training. 
Also, the Legislature could amend MISS. CODE ANN. 
Section 71-3-47 (1972) to require the commission to 
review the appeals brought before it entirely on the 
record. 

 

Administrative Recommendation 

Whether the Legislature eliminates the commission and 
creates a new office, revises the role and composition of 
the commission, or retains the commission in its present 
form, the entity that administers Mississippi’s workers’ 
compensation law should: 

 make internal adjustments in the duties of staff to 
provide the administrative law judges with necessary 
clerical and editing support for the preparation of 
orders; and, 

 review the entity’s rules for conformity with statutes.  
In cases wherein the rules do not comport with 
statutes, the entity should make appropriate 
amendments to the rules or recommend that the 
Legislature make substantive changes to enabling 
legislation to reflect appropriate policy. 
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The Mississippi Workers’ Compensation 
Commission:  A Review of Its 
Adjudicative Functions 
 
 

Introduction 

 

Authority 

The PEER Committee reviewed the adjudicative functions 
of the Mississippi Workers’ Compensation Commission.  
The Committee acted in accordance with MISS. CODE ANN. 
Section 5-3-51 et seq. (1972). 

 

Purpose 

In Mississippi, the adjudication of workers’ compensation 
claims utilizes administrative law judges and the members 
of the Workers’ Compensation Commission (see pages 4 
and 5 for a more detailed discussion of the functions of 
Mississippi’s commission).   

Because of concerns raised by several members of the bar 
and communicated to a member of the Legislature (see 
“Problem Statement,” below), the PEER Committee sought 
to determine whether the Mississippi Workers’ 
Compensation Commission’s practices have resulted in 
fair administration of the state’s Workers’ Compensation 
Act (MISS. CODE ANN. Section 71-3-1 et seq. [1972]). 

 

Problem Statement 

In recent years, some members of the Mississippi Bar have 
raised concerns about potential biases of the current 
Workers’ Compensation Commission and whether its 
purpose is to adjudicate claims of injured workers fairly or 
whether its purpose is solely to protect the economic 
interests of employers.   

In August 2009, concerned attorneys presented 
information to the Insurance Committee of the Mississippi 
House of Representatives regarding what they considered 
to be bias in the process by which the Workers’ 
Compensation Commission handled appeals.  The 
Chairman of the commission noted that the statistics 
presented were misleading because they did not consider 
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instances in which the commission affirmed decisions of 
the administrative law judges.   

Subsequent to 2009, concerned parties continued to seek 
review of the processes of the Workers’ Compensation 
Commission.  A legislative request was made to the PEER 
Committee to review certain aspects of the adjudicative 
process to determine whether the commission’s practices 
have resulted in the fair administration of the Workers’ 
Compensation Act (MISS. CODE ANN. Section 71-3-1 et seq. 
[1972]). 

Because considerable discretion is to be expected in the 
process by which facts are found and weighed and 
principles of law are applied, legislative committees such 
as PEER must be circumspect in their study of adjudicative 
functions.  However, in some cases, legitimate questions of 
policy may arise that require the investigation of the 
adjudicative process.   

 

Scope 

In view of what has been set out above, particularly the 
support from the Mississippi Bar’s Workers’ Compensation 
Section for the administrative law judges, the PEER 
Committee chose to limit this review to the following 
specific issues: 

 Has the Workers’ Compensation Commission 
adequately provided clear, principled legal grounds for 
reversal or modification of orders in cases wherein it 
specifically set aside a ruling of an administrative law 
judge consistent with commonly accepted standards of 
review and the need for expeditious delivery of 
benefits to claimants?  

 Has the commission adopted rules and practices to 
ensure statutorily compliant and efficient operations? 

 

Method 

In conducting this review, PEER: 

 reviewed statistics on 1,434 of the Workers’ 
Compensation Commission’s decisions in which the 
commission reviewed decisions of administrative law 
judges between the years 1997 and 2011.  These 
decisions were identified in data provided by the 
commission.  This analysis excluded instances wherein 
the commission ruled on discovery motions, motions 
to dismiss, matters held in abeyance, or were matters 
that did not result in a ruling on the merits; 
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 sampled 200 cases from the pre-2007 period and 173 
from the post-2007 period1 to determine the amount of 
time it takes an administrative law judge to produce an 
opinion from the close of hearings.  Because complete 
data for cases in the sample was not available, PEER 
could only make conclusions about the particular cases 
for which data was available; 

 of the 173 cases sampled from the post-2007 period, 
PEER individually reviewed 24 cases from 2010 and 
2011 to determine the amount of time the 
commission’s review added to the process of 
adjudication; 

 reviewed the texts of approximately 200 decisions 
rendered by the commission between the years 1997 
and 2011; 

 reviewed the rules of the commission; and, 

 reviewed the commission’s budget information and 
organization chart. 

 

                                         
1 January 1, 2007, was the point at which the current gubernatorial administration gained control 
of the majority of appointments to the Workers’ Compensation Commission. 
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Background:  The Workers’ Compensation 
Commission 

 

Statutory Authority, Structure, and Functions of the Commission 

The Mississippi Workers’ Compensation Commission is the administrative agency 
charged with the responsibility of administering the workers’ compensation law. 
The commission is the ultimate trier of fact in all cases and may derive new 
findings of fact or weigh evidence differently from the administrative law judge 
who initially hears the case. 

 

Statutory Authority 

In 1948, the Mississippi Legislature adopted a workers’ compensation law 
(MISS. CODE ANN. Section 71-3-1 et seq. [1972]) and made the Workers’ 
Compensation Commission responsible for administering that law.  

In 1948, the Mississippi Legislature adopted a workers’ 
compensation system for Mississippi’s workers (see MISS. 
CODE ANN. Section 71-3-1 et seq. [1972]).  This system 
represented a balancing of the rights and interests of 
workers and their employers.  Workers receive certain 
benefits to be determined expeditiously without having to 
prove that the employer was at fault.  In exchange, the 
worker gives up the right to sue in tort.  The employer, 
while giving up protections of the common law system and 
bearing the burden of providing insurance against such 
claims, has liability limited to lost wages and medical costs 
associated with the injury, thereby sparing the employer 
from other things generally compensable under the 
common law system--e. g., pain and suffering, punitive 
damages. 

The Mississippi Workers’ Compensation Commission is the 
administrative agency charged with the responsibility of 
administering the workers’ compensation law.  Specific to 
the operations of the commission, MISS. CODE ANN. 
Sections 71-3-95 through 71-3-100 (1972) set out the 
agency’s structure and general responsibilities for 
administering the state’s workers’ compensation program. 

 

Structure 

By statute, the commission has three members, one of which must be an 
attorney.  The other two members represent employers and employees, 
respectively. 

The commission is comprised of three commissioners 
appointed by the Governor with the advice and consent of 
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the Senate.  Commissioners are appointed for staggered 
terms.  One member must be a licensed attorney, one 
member is to be a representative of employers, and one 
member is to be a representative of employees.  The 
Governor designates the chair of the commission.   

MISS. CODE ANN. Section 71-3-93 (1972) authorizes the 
commission to hire administrative staff, including eight 
administrative law judges, secretaries, and other 
employees necessary to the administration of the workers’ 
compensation law. 

 

Functions 

The commission has both rulemaking and adjudicative functions. The 
commission is the ultimate trier of fact in all cases and may derive new 
findings of fact or weigh evidence differently from the administrative law 
judge who initially hears the case. 

The commission carries out both rulemaking and 
adjudicative functions.  Rulemaking functions are subject 
to public disclosure requirements in law.  As for 
adjudication, the commission is not bound by the 
Mississippi Rules of Civil Procedure or the Mississippi Rules 
of Evidence, which are mandatory for practices and judges 
in the state’s trial courts. The commission sets its own 
rules of relaxed practice, which may be dispensed with 
from time to time.   

The commission is the ultimate trier of fact in all cases 
and may derive new findings of fact or weigh evidence 
differently from the administrative law judge who initially 
hears the case. Regarding the role of the commission as 
trier of fact, see MISS. CODE ANN. Section 71-3-47 and 
Dependents of Moon v. Erwin Mills Inc, 244 Miss. 573, 145 
So. 2d 465 (1962); Mississippi Products Inc. v. Skipworth, 
238 Miss. 312, 118 So. 2d 345 (1960); and Railway Express 
Agency Inc. v. Hollingsworth, 221 Miss. 668, 74 So. 2d 754 
(1954). 

 

The Role of Administrative Law Judges in Workers’ Compensation 

Administrative law judges are commission appointees who hear contested matters, 
including motions, and hearings on the merits.  Their decisions are appealable to 
the full commission.   

When claimants file cases and employers/carriers file 
answers, the commission refers the case to an 
administrative law judge.  Administrative law judges are 
appointees of the commission who hold their positions at 
the will and pleasure of the commission.  At present, eight 
administrative law judges serve the commission.  These 
judges hear contested matters, including motions, and 
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hearings on the merits.  These are appealable to the full 
commission.   

Administrative law judges may hear and rule on 
dispositive motions, oversee the conduct of discovery, and 
conduct hearings, as well as enter final orders.   

 

Orders of Administrative Law Judges 

The administrative law judge may consider all evidence and pleadings and 
enter an order granting or denying benefits.  The order will become final if 
the party does not file a written petition for the commission’s review within 
twenty days.  

After hearing, the administrative law judge may consider 
all evidence and pleadings and enter an order granting or 
denying benefits.  The order will become final if the party 
does not file a written petition for the commission’s review 
within twenty days after the administrative law judge’s 
order.  The commission’s receipt of the petition within 
twenty days is critical to perfect a petition for review. 

Parties are not responsible for paying for the production 
of a transcript, as the commission’s secretary will produce 
such.  Oral arguments may be granted upon a petition.  
Briefs may proceed in letter form or the format required 
by the Mississippi Rules of Appellate Procedure.  

The commission’s administrative law judges are generally 
well thought of by the legal profession.  On April 21, 2009, 
the Workers’ Compensation Section of the Mississippi Bar 
Association adopted a resolution commending the 
administrative law judges of the Workers’ Compensation 
Commission.  The resolution cites the professionalism, 
commitment, and impartiality of the eight administrative 
law judges who hear controverted claims. (See Exhibit 1, 
page 7, for the complete text of the resolution.) 

 

The Commission’s Duties for Review of Orders 

The commission may affirm the administrative law judge’s order, reverse 
the order in whole or in part, adopt the order as its own without additional 
findings, adopt its own order with additional findings of fact and law, or 
remand matters to the administrative law judge for further finding.   

The commission may affirm an order of an administrative 
law judge.  It may also reverse such an order in whole or in 
part.  The commission may adopt the administrative law 
judge’s order as its own without additional findings or it 
may adopt its own order with additional findings of fact 
and law.  The commission is the finder of fact and may 
hear additional evidence as a basis for findings.  It may 
also remand matters to the administrative law judges for 
further finding. 





 

    PEER Report #558 8 

According to PEER’s review of the commission’s records, 
the commission will often affirm, but modify, an order of 
an administrative law judge.  While technically not a 
reversal, the effect of such is to affirm an order in part and 
reverse in part.  Often the partial reversal addresses either 
the amount of compensation for which a claimant is 
eligible or the degree of disability the claimant has 
suffered. 

Commission orders are final thirty days after rendition 
unless a party files a notice of appeal.  Commission rules 
do not allow for petitions for rehearing before the 
commission. 

 

Judicial Review of the Commission’s Decisions 

Effective July 1, 2011, decisions of the Workers’ Compensation Commission are 
appealable to the Mississippi Supreme Court.   

Prior to July 1, 2011, decisions of the Mississippi Workers’ 
Compensation Commission were appealable to the circuit 
court wherein the claimant resided.  Effective July 1, 2011, 
H. B. 1078, Regular Session 2011, amended MISS. CODE 
ANN. Section 71-3-51 (1972) to provide for direct appeals 
of Workers’ Compensation Commission awards to the 
Supreme Court.  This eliminates the step in the process 
that has been occupied by the circuit courts, which were 
formerly the courts to which appeals were taken. 

Reviewing courts grant great deference to decisions of the 
commission. Historically, courts have not overturned 
commission decisions unless one of the following 
conditions is found: 

 the decision was not supported by substantial 
evidence; 

 the decision was arbitrary and capricious; 

 the decision was beyond the power of the commission; 
or, 

 the decision violated a party’s statutory or 
constitutional right. 

While commentators specifically cite rule 5.03, Uniform 
Circuit and County Court Rules, as the basis for these 
limited grounds for review, these standards have been 
traditionally applied by courts reviewing administrative 
action.  (See Town of Enterprise v. Mississippi Public Service 
Commission, 782 So. 2d 733 [Miss, 2001]).   Findings of 
administrative bodies are given great deference by 
appellate courts (see Byrd v. Public Employees Retirement 
System 774 So. 2d 434 [Miss, 2000t]). 
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The Concept of Workers’ Compensation  
 

As noted on page 4, Mississippi adopted a workers’ 
compensation statute in 1948, thereby becoming the last 
state in the union to do so.  The statute accomplishes what 
workers’ compensation statutes accomplished in the other 
states:  the creation of a no-fault remedy for persons 
injured in the course and scope of employment. 

Workers’ compensation laws evolved during the early 
twentieth century in recognition of the fact that tort 
doctrine required that cases of workplace injury be 
litigated, thereby causing employees to wait for long 
periods for any recovery that they might receive.  Workers’ 
compensation remedies ensured an expeditious provision 
of benefits to the injured employee in exchange for the 
employee’s surrendering any rights he or she might have 
had to sue in tort for negligence. 

 

Weaknesses of the Common-Law Tort System 

Workers’ compensation systems eliminated weaknesses of the common-law tort 
system by delivering benefits quickly through an administrative process rather 
than a judicial process.  The costs of insuring against injury became a cost of doing 
business for an employer. 

Workers’ compensation statutes were adopted to provide a 
solution to the weaknesses seen in the common law of 
torts as it applied to injuries workers suffered on the job.   
Briefly, these weaknesses in the common law system were: 

 it generally placed the burden of proving fault (e. g., 
negligence) on the employee; 

 in negligence actions, the employer had the possibility 
of asserting the affirmative defenses of contributory 
negligence and/or voluntary assumption of a known 
risk; 

 it was slow in delivering a remedy; and, 

 it created friction between employer and employee. 

Workers’ compensation systems eliminated these 
weaknesses by delivering benefits quickly through an 
administrative process rather than a judicial process.  The 
costs of insuring against injury became a cost of doing 
business for an employer. 
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Constitutionality of Workers’ Compensation Systems 

The decision upholding the constitutionality of the 1948 Mississippi workers’ 
compensation statute found compelling the need to provide an expeditious remedy 
for workplace injury and, while providing the employee with a relatively quick 
remedy, inured benefit to the employer by narrowing the benefits available to the 
claimant.   

Because the system of workers’ compensation abrogated 
certain common rights to sue and deprived employers of 
certain defenses available at common law, the 
constitutionality of these statutes was challenged early in 
their history in both federal and state courts.   

The first challenges to the constitutionality of both the 
plaintiff and the counterclaiming defendants in New York 
litigation challenged the constitutionality of the New York 
workers’ compensation statute.  In New York Central v. 
White, 243 US 188, 37 S Ct. 247, 61 L. Ed. 667 (1917), the 
claimant in the initial administrative proceeding for 
workers’ compensation benefits challenged the statute as 
constituting taking without just compensation, violative of 
the Fourteenth Amendment because of the extremely 
circumscribed level of benefits offered under New York 
law.  The defendant railroad challenged the statute as 
violating the amendment’s substantive due process 
because the defendant was not allowed to defend on the 
basis of fault or lack thereof.  The court upheld the 
statute, noting that the loss suffered by a claimant for 
complete compensation under the tort system was 
balanced by the claimant’s being absolved from proving 
fault on the part of the employer.  This is a form of 
interest balancing often practiced by the court.  The court 
went on to note that persons do not have a vested right in 
the common law of torts and that the states are generally 
free to abrogate such tort doctrine in the public interest. 

The Mississippi decision upholding the constitutionality of 
the 1948 statute drew heavily on the 1917 court decision 
(see Walters v. Blackledge, 220 Miss. 485, 71 So. 2d. 433 
[1954]).  In short, courts found compelling the need to 
provide an expeditious remedy for workplace injury and 
while providing the employee with a relatively quick 
remedy, inured some benefit to the employer while 
narrowing the benefits available to the claimant.   
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Types of Benefits Paid to Injured Workers 

In a workers’ compensation case, while the employer surrenders his common law 
rights to be determined at fault prior to having liability imposed, the employee also 
surrenders rights to potentially receive a broad range of damages provided for 
under law.   

While the employer surrendered his common law rights to 
be determined at fault prior to having liability imposed, 
the employee also surrendered rights to potentially receive 
a broad range of damages provided for under law.  Under 
Mississippi’s workers’ compensation statute, employees 
may receive two types of damages:  (1) disability benefits, 
under which the claimant receives compensation for lost 
wages; and, (2) medical benefits.  The latter is not capped, 
but the former is. 

The employer is required by law to pay the above-
described benefits and to secure insurance or self-
insurance for coverage if the employment he engages in is 
covered under the workers’ compensation statute.  The 
statute defines covered employment. 

Failure of an employer to secure coverage when the work 
his firm engages in is covered will make him liable in tort 
for injuries.  Such defendants may not assert the 
contributory negligence and voluntary assumption of a 
risk defenses. 

 

Application of the Statute: Principles of Statutory Construction 

The courts have set out certain principles of statutory construction that are to 
guide adjudicators in making decisions regarding claims for workers’ 
compensation benefits, but to give all doubts in close cases to the claimant over 
the employer or carrier. 

The Mississippi workers’ compensation statute was 
created for the purpose of providing a remedy for the 
workers of the state who suffered injury on the job.  The 
courts have set out certain principles of statutory 
construction that are to guide adjudicators in making 
decisions regarding claims for benefits.  These principles 
are: 

 The doctrine of liberal construction.  Under liberal 
construction (see Ross v. Ross for liberal construction 
240 So. 2d 89, 126 So. 2d 512 [1961] and Big 2 Engine 
Rebuilders v. Freeman 379 So. 2d 888 [Miss, 1980]), 
adjudicators, both administrative and judicial, are to 
recognize the beneficent purpose of the legislation:  to 
provide an expeditious remedy for those injured in 
work-related accidents.  This principle is buttressed by 
the courts’ perceived need to carry forward the 
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beneficent purposes of the statute to provide a low 
threshold of proof because the employee has at least a 
valuable right--a tort action. 

 Doubtful claims are resolved in factor of the claimant 
and not the carrier/employer.  Under this approach to 
construction, the commission and courts will look to 
the facts in any close case and resolve them in favor of 
the claimant if there is doubt.  Again, the purpose of 
the statute is to provide compensation to injured 
workers.  This issue often arises in cases wherein 
questions regarding whether a person was acting in the 
course and scope of employment arise.  (See Bradley 
and Thompson, Mississippi Workers Compensation, 
Mississippi Practice Series, 2011.) 

In summary, these principles make it clear that the 
purpose of the statute is not to make a “level playing field” 
for the resolution of claims, but to give all doubts in close 
cases to the claimant over the employer or carrier. 
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Conclusions Regarding Adjudicative Functions of 
the Workers’ Compensation Commission 

 

In reviewing the adjudicative functions of the Workers’ 
Compensation Commission, PEER notes that state law 
gives the commission broad authority to review all matters 
of law and fact in any matter brought before the 
commission.  This gives the commission broader authority 
than most appellate bodies in the legal system, as it 
essentially permits a re-trial of issues of fact already tried 
at the administrative hearing before an administrative law 
judge.  While PEER does not doubt the legality of the 
practices discussed below, it does question the wisdom 
and prudence of continuing an “appellate” system such as 
the one in place at the Workers’ Compensation 
Commission.   

The first section of this chapter contains a discussion of 
the standards by which PEER reviewed the adjudicative 
functions of the commission.  PEER focused on the 
adjudicative functions of the commission rather than the 
administrative law judges.  As noted earlier at page 6 of 
this report, the Workers’ Compensation Section of the 
Mississippi Bar Association has commended the 
administrative law judges for their professionalism and 
competence.  In view of this commendation, it would 
appear that the practitioners of workers’ compensation 
law, both plaintiffs and defense bar, generally believe that 
the administrative law judges do not pose any problems in 
the adjudicative process. 

This chapter then addresses the following questions: 

 Has the Workers’ Compensation Commission 
adequately provided clear, principled legal grounds for 
reversal or modification of orders in cases wherein it 
specifically set aside a ruling of an administrative law 
judge consistent with commonly accepted standards of 
review and the need for expeditious delivery of 
benefits to claimants?  

 Has the commission adopted rules and practices to 
ensure statutorily compliant and efficient operations? 
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Criteria For Reviewing the Adjudicative Functions of the Commission 

In appellate courts, the basis for deciding cases should be clearly articulated and 
understandable (i. e., applying the principle of transparent reasoning) for all 
interested parties in workers’ compensation cases.  Also, the standards of review 
applied in appellate court are the most appropriate for ensuring that the processes 
of handling workers’ compensation appeals will be expeditious.   

As noted previously, the administrative law judges have 
become the commission’s “trial judges” insofar as they 
conduct hearings and rule on motions prior to cases 
reaching the full commission.  While the commission hears 
appeals, it steps beyond the role commonly assigned to 
appellate tribunals. 

Consistent with the statements made above, PEER offers 
certain principles of appellate review as compelling 
standards by which the work of the commission should be 
reviewed for these reasons: 

 The standards used in appellate court reporting ensure 
that transparent reasoning applied in the decision can 
be reviewed and followed by the bench bar and the 
general public. 

 The standards of review applied in appellate court 
review ensure efficiency in review of lower court 
decisions. 

PEER believes these standards are the most appropriate for 
ensuring that the processes of handling appeals will be 
expeditious and that the basis for deciding cases will be 
clearly articulated and understandable for all interested 
parties. 

 

Transparent Reasoning  

A fundamental principle of appellate adjudication is that judges render 
opinions that set out their basis for decisions.  The need for transparent 
reasoning is just as compelling for workers’ compensation cases, as such 
explication may impact how decisions are made in similar cases in the 
future. 

A fundamental principle of appellate adjudication is that 
judges render opinions that set out their basis for deciding 
as they have.  The commission writes opinions on cases 
appealed to it.  A written opinion gives the tribunal an 
opportunity to explicate fully its basis for taking action.  
This is considered important for the following reasons: 

 it provides a reviewing tribunal with a clear basis for 
the decision; 

 it provides a check on arbitrary power; and, 
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 it helps persons understand what the court will do in 
analogous situations. 

While PEER notes that the Workers’ Compensation 
Commission is not a court, the need for explication is just 
as compelling, as reviewing tribunals, attorneys, and other 
interested parties must understand how the commission 
came to a decision on a particular matter, as it may impact 
how decisions are made in similar cases handled in the 
future. 

 

Standards of Review   

In Mississippi, appeals courts generally will not reverse a trial court’s 
finding of fact except in those cases in which the court finds that the finding 
is clearly erroneous or not supported by substantial evidence. Additionally, 
courts have held that the trier of fact in a bench trial has sole responsibility 
for determining the credibility of witnesses. 

In general, appellate courts are highly deferential toward 
trial courts’ findings of fact and weighing of evidence.  
Even when reviewing bench trials, appellate courts show 
great respect for the findings of trial judges sitting 
without a jury. 

In Mississippi, the courts have applied these standards of 
deference toward trial court verdicts.  Generally, appeals 
courts will not reverse a trial court finding of fact except 
in those cases in which the court finds that the finding is 
clearly erroneous or not supported by substantial 
evidence.  The string of Mississippi cases that take this 
position is too lengthy to cite completely.  Recent 
illustrative examples include Richardson v. Norfolk and 
Southern Railroad, 923 So. 2d 1002 (Miss, 2006) and In re 
Estate of Temple, 780 So. 2d 639 (Miss, 2001). Findings 
may not be set aside unless manifestly wrong (see Ciba 
Geigy Corp. v. Murphree 653 So. 2d 857 [Miss, 1994]). 

Additionally, courts have held that the trier of fact in a 
bench trial has the sole responsibility for determining the 
credibility of witnesses (see University of Mississippi 
Medical Center v. Pounders, 970 So. 2d 141 [Miss, 2007]; 
Beacham v. City of Starkville, School System, 984 S0 2d. 
1073 [Miss App, 2008]).  Generally, appellate courts 
consider the trial court to be in a superior position to 
assess witnesses’ credibility and to make findings (see 
University Medical Center v. Martin, 994 So. 2d 740 [Miss, 
2008]). 

Thus, in Mississippi, it can be said that lower court 
findings are: 

 given great deference by appellate bodies; 

 not modified unless manifestly wrong or clearly 
erroneous; and, 
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 given almost exclusive finality as to the credibility of 
witnesses. 

 

Legal Grounds for the Commission’s Reversals and Modifications 

Has the Workers’ Compensation Commission provided clear, principled legal 
grounds for reversal or modification of orders in cases wherein it specifically set 
aside a ruling of an administrative law judge consistent with commonly accepted 
standards of review and the need for expeditious delivery of benefits to claimants? 

No. The Workers’ Compensation Commission often modifies administrative law 
judges’ findings of fact without a clear basis for doing so.  Additionally, the 
commission often orders reversals and modifications without clearly explicated 
reasons.  Such actions result in parties not being able to rely on the results of an 
administrative law judge’s decision and add time to the adjudication of claims. 
 

Decisions Sometimes Lack Transparency in Reasoning 

The Workers’ Compensation Commission’s decisions do not always offer a 
transparent statement of reasons for reversing or modifying an 
administrative law judge’s decision. 

PEER found that the Workers’ Compensation Commission’s 
decisions do not always offer a transparent statement of 
reasons for reversing or modifying an administrative law 
judge’s decision. 

While, as PEER noted, courts clearly defer to the findings 
of lower courts respecting facts and evidence on which 
findings were based, the commission takes a more wide-
ranging approach to its authority.  When the commission 
acts to reverse or modify decisions of an administrative 
law judge, its reasoning is not always clear or transparent.  
Recent examples of such a lack of clarity or transparency 
include the following decisions. 

 Cox v. National Bedding: In Cox, the administrative law 
judge found that a pre-existing cervical injury was 
exacerbated by repetitive motion at the workplace. The 
administrative law judge conceded that such injuries 
are compensable under law.  The administrative law 
judge also found that the claimant suffered 60% loss of 
wage-earning capacity and 30% loss of right upper 
extremity. 

The commission modified the findings for both 
earning capacity and disability without providing a 
clear understanding of how or why the administrative 
law judge’s decision was defective.  The reduction in 
earning capacity was based on the commission’s 
reliance on wages earned by the claimant in a job 
provided her by the employer as an accommodation 
for the position she was no longer able to hold.  The 
claimant had testified in the administrative law judge’s 



 

PEER Report #558   17 

hearing that she could not perform the duties of that 
job because of pain. 

 Cole v. Ellisville State School:  In Cole, the commission 
amended an administrative law judge’s decision to find 
a person totally permanently disabled following an 
injury.  In modifying the permanent disability from 
100% to 50%, the commission simply noted that there 
was evidence that the claimant had once had some 
training in clerical skills and had not looked for a job.  
In reducing the determination to 50%, the commission 
concluded that cases of this sort leave much to the 
uncertainty of a factual estimate, which is necessarily 
lacking in mathematical accuracy.  (Citing Dunn, 
Mississippi Workers’ Compensation, 3rd Ed. Section 67.)  

 Holcomb v. George County Hospital:  In Holcomb, the 
commission modified an administrative law judge’s 
decision to find the claimant 50% disabled despite the 
fact that the claimant was receiving higher wages than 
before the injury.  While there is a presumption that 
there is no disability when this occurs, the 
presumption can be rebutted in cases wherein the 
claimant can show such things as tenuous current 
employment position, age, or other facts to show that 
the wage being earned now is not necessarily what can 
be expected reasonably in the future. 

The commission reversed and found the disability to 
be 25%, citing the same Dunn text noted above in the 
discussion of the Cole case.    

 Edmondson v. Blood Services: In Edmondson, the 
commission reversed, amended, and modified an 
administrative law judge’s finding of 100% disability 
for a sixty-five-year-old claimant who had suffered 
serious injury and testified that she could not work.  
The commission reduced this to 50% disability and 
concluded that the person, while sixty-five, still had 
some skills that could result in her being employable.  
The commission also noted that the claimant had 
worked at a job for the former employer in a different 
capacity.  The commission did not, however, attempt to 
refute the administrative law judge’s basis for 
concluding that these factors--skills and holding 
another job--were not compelling and probative of a 
decision to determine total disability. 

In all of these cases, the commission has evidenced an 
unwillingness to explain clearly why a decision of a 
presumptively competent administrative law judge is 
wrong.  In cases in which the commission finds that 
determinations are not subject to mathematical certainty, 
a question arises:  should the decision of the 
administrative law judge stand when the commission 
obviously cannot find a more compelling basis for 
decision? 
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Commission is Less Deferential to Administrative Law Judges’ 
Findings than an Appellate Court 

The commission is less deferential to administrative law judges’ findings 
than an appellate court would be when reviewing lower court decisions. 

In several cases, the commission’s records show that the 
members reviewed the record and chose to give greater 
weight to certain evidence than the administrative law 
judge chose to do, thereby impacting the administrative 
law judge’s findings.  In doing so, the commission stepped 
beyond the customary standard of review applied by 
appellate tribunals in reviewing the findings of trial courts.  
While permissible under law, there is no clear standard to 
govern the decisions of the commission.  Examples of such 
cases include: 

 Sandifer v. City of Jackson:  In Sandifer, the 
commission amended an administrative law judge’s 
order finding that a claimant had suffered permanent 
total disability and changed it to permanent partial 
disability. 

The case involved a city worker who suffered disability 
from contact with asbestos while serving as a Jackson 
city firefighter.  The commission, contrary to the 
decision of the administrative law judge, found the 
claimant’s testimony that he could drive his children to 
school, do laundry, and tend to his children’s horses to 
be an indication that he could perform some work 
activities.  Additionally, a physician expert witness 
believed that the employee could perform sedentary 
employment. 

 Hopper v. Joe’s Garage:  In Hopper, a question arose as 
to whether back injuries attributable to a sneeze that 
occurred at work were work-related.  The 
administrative law judge found that they were linked 
to work.  The commission, in reviewing the record, 
decided that the claimant did not meet his burden of 
showing that the injuries were work-related.  The 
commission, contrary to the administrative law judge, 
did not believe that the claimant showed that there 
was an earlier work-related injury associated with 
unloading tires that resulted in an injury that would be 
exacerbated by the sneeze.  The commission also 
noted that there was no testimony that the sneeze 
occurred at work except for that of the claimant. 

While admittedly contradictory evidence was presented 
at the hearing regarding whether the claimant had 
suffered an injury, this is an example of the 
commission’s choosing to place different weight than 
did the administrative law judge on evidence taken at 
the hearing. 
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 Ladner v. Zachary Construction:  In Ladner, the 
commission reversed an administrative law judge’s 
decision and found that a claim was barred by the two-
year statute of limitations.  In doing so, the 
commission had to set aside a finding of fact that the 
claimant was being paid wages in lieu of compensation 
but was actually being paid wages for work performed. 
When injured workers are paid in lieu of 
compensation--i. e., paid a benefit by the employer for 
little or no work instead of seeking workers’ 
compensation--they may still seek workers’ 
compensation.  If there is a determination that the 
worker actually was being paid for work performed, 
then he must bring his claim within two years of 
injury.  

The commission reviewed the evidence in the hearing 
and found that the claimant testified that while in a 
trailer of his employer, he did no work for a period and 
later performed twenty to thirty minutes of paperwork 
for the employer per day.  The employer testified that 
the claimant was placed in a trailer so he could rest 
and was available for work during the workday and 
was doing his job. The commission found the evidence 
that the claimant was actually performing services to 
be compelling and found that he was being 
compensated for work.  Under the conditions, the 
worker was barred by the statute of limitations from 
bringing an action for workers’ compensation. 

 Fair v. Beau Rivage Resort: In Fair, the commission 
reversed an administrative law judge’s decision that 
Fair sustained disabling injury at work and was 
entitled to temporary disability benefits.  The 
commission concluded, placing weight on certain 
expert testimony, that the fall suffered by Fair did no 
more than temporarily aggravate a pre-existing injury.   

 White v. Beau Rivage Resort: In this case, the 
commission reviewed the records and concluded that 
the claimant’s permanent disability was not complete, 
but 60%.  No clear basis was discernable. 

 Whittle v. Tango Transport: In this case, the 
commission reviewed the record and concluded that 
the claimant did not suffer from a compensable injury, 
but from the effects of other factors such as morbid 
obesity.  Once again, the commission chose to rely on 
different evidence without explaining why. 
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Effects of the Commission’s Reversals and Modifications 

The broad scope of the commission’s review authority has an impact on 
the stability and timeliness of determination of workers’ compensation 
benefits. 

The admittedly broad scope of the commission’s authority 
to review decisions of administrative law judges creates 
the opportunity for a large number of reversals or 
modifications in decisions.  As noted on page 2, PEER 
reviewed all decisions in the Workers’ Compensation 
Commission data base for 1997 through 2011, with 
particular interest in decisions that were technically 
affirmed, but modified in some way.  Modification could 
result in a change in the workers’ compensation benefits 
granted or might simply show a doctrinal difference 
between the commission and the administrative law 
judges, but it does reflect what is effectively a partial 
reversal of an administrative law judge. 

Exhibit 2, page 21, reflects the pre-2007 and post-2007 
behavior in PEER’s review of administrative law judges’ 
decisions on the merits.  As shown in Exhibit 2: 

 PEER analyzed 1,434 cases (1,058 cases from 1997 to 
January 1, 2007, and 376 since January 1, 2007).  As 
noted previously, the members of the commission 
changed in January 2007, giving the commission two 
appointees of the current governor. 

 Prior to 2007, the commission affirmed administrative 
law judges’ decisions without modification 70% of the 
time.  Since 2007, the rate has fallen to 58%. 

 Prior to 2007, the percentage of administrative law 
judges’ decisions modified by the commission was 
approximately 8%.  Since 2007, the percentage of 
decisions modified has risen to approximately 12%. 

 During the same period, cases affirmed in part and 
reversed in part rose from 5% of cases to 8% of cases, 
reversals increased from 15% to 18%, and remands 
increased from 2% to 5%. 

Ultimately, reversals or modifications can impact the 
amount of time it takes claimants and other parties to 
resolve their workers’ compensation claims.  To determine 
the approximate amount of time the commission’s review 
has added to the process of adjudication, PEER sampled 
173 cases from the post-2007 period and, of that number, 
individually reviewed 24 cases from 2010 and 2011. 
Exhibit 3, page 22, shows that, based on PEER’s review of 
the sample, the commission’s review adds approximately 
fifty-seven days to the process of adjudication, regardless 
of whether an order is modified.   
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Exhibit 2:  Summary of Administrative Law Judges’ Decisions on the 
Merits of Cases, 1997-20111 

 
 Pre-January 1, 

2007 
Percentage Post-January 1, 

2007 
Percentage  

Affirmed, No 
Modification2  

743 70% 218 58% 

Affirmed, 
Modification3  

84 8% 44 12% 

Affirmed in 
Part, Reversed 
in Part4  

56 5% 31 8% 

Reversed5 155 15% 66 18% 
Other6 20 2% 17 4% 
 
1PEER reviewed 1,434 cases from 1997 through 2011 (1,058 cases [74% of the total] prior to 
January 1, 2007, and 376 cases [26% of the total] after that date).  January 1, 2007, was the point 
at which the current gubernatorial administration gained control of the majority of appointments 
to the Workers’ Compensation Commission. 
 
2Represents cases that were heard by the full commission, with the full commission returning an 
order affirming the decision of the administrative law judge with no modification to the award 
granted by the administrative law judge. 
 
3Represents cases that were heard by the full commission, with the commission returning an order 
affirming the decision of the administrative law judge; however, the full commission had altered 
the award of benefits based on its understanding of the case. 
 
4Represents cases that were heard by the full commission, wherein the commission affirmed one 
or more of the findings of the administrative law judge and the accompanying award of benefits, 
but in addition reversed one or more of the administrative law judges’ findings and/or benefit 
awards. 
 
5Represents cases that were heard by the full commission, with the full commission finding 
insufficient evidence to support the administrative law judge’s decision or administrative law 
judges’ decisions contrary to applicable law; thus, the full commission reversed the order of the 
administrative law judge and the benefits awarded. 
 
6Represents cases that were heard by the full commission and remanded or other full decisions by 
the commission. 
 
SOURCE:  PEER review of Workers’ Compensation Commission case files, 1997-2010. 

 

In addition to the problems of reduced expediency in 
resolution of claims and the lack of clearly articulated 
reasoning for decisions, the practice of the commission’s 
modification in cases could also be taken to violate the 
time-honored principles of liberal construction of the 
workers’ compensation statutes in favor of injured 
claimants (see page 11).  It would also appear that in cases 
wherein the commission cites the Dunn treatise provision 
opining that disability is not necessarily subject to a 
precise percentage determination that the commission’s 
efforts at precision actually violate this principle.  In such 
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cases, an administrative law judge’s determination is no 
less valid than the commission’s. 

 

Exhibit 3: Length of Time Added to the Adjudication Process for the 
Commission’s Review of Cases, Based on PEER’s Review of 2010-2011 
Cases Within the Post-2007 Sample 

 

Total number of cases PEER 
individually reviewed 

24 

Number of cases that reported 
dates necessary to compute length 
of time between hearing and 
issuance of order 

12 

Mean1 number of days added due 
to commission’s review 

77 

Median2 number of days added due 
to commission’s review 

57 

Mode3 number of days added due 
to commission’s review 

57 

 
1Mean: the average of the values reported. 
 
2Median:  the middle value when all cases are ranked in ascending or descending order. 
 
3Mode:  the value that appears most often in the data set. 

 
SOURCE:  PEER analysis of Workers’ Compensation Commission cases in 2010-2011. 

 
 

The Commission’s Rules and Operations 

Has the commission adopted rules and practices to ensure statutorily compliant 
and efficient operations? 

No. A portion of General Rule 9 of the commission (regarding hearings to compel 
medical treatment under certain conditions when a claimant’s temporary total 
disability benefits have been terminated) is not in conformity with MISS. CODE 
ANN. Section 71-3-17 (1972).  Rule 10 gives the commission discretion regarding 
oral argument, which could work to the detriment of a party if such party is not 
able to argue against new evidence.  Also, because the Workers’ Compensation 
Commission does assigns a limited number administrative staff to support the 
administrative law judges, the commission does not ensure efficient production of 
orders in controverted cases.  

 

Commission Rule Not in Conformity with State Law  

Selected provisions of Workers’ Compensation Commission Rule 9 do not 
comport with enabling legislation.  These provisions address hearings to 
compel medical treatment under certain conditions when a claimant’s 
temporary total disability benefits have been terminated. 
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MISS. CODE ANN. Section 71-3-17 (1972) provides a 
remedy for an injured worker who, because of a conflict in 
medical opinion, has lost his or her medical benefits based 
on a decision of the employer.  Such injured workers may 
seek a hearing on the need for additional treatment.  
Specifically, MISS. CODE ANN. Section 71-3-17 (1972) 
provides, in part: 

(b) Temporary total disability: In case of 
disability, total in character but temporary 
in quality, sixty-six and two-thirds percent 
(66-2/3%) of the average weekly wages of 
the injured employee, subject to the 
maximum limitations as to weekly benefits 
as set up in this chapter, shall be paid to the 
employee during the continuance of such 
disability not to exceed four hundred fifty 
(450) weeks or an amount greater than the 
multiple of four hundred fifty (450) weeks 
times sixty-six and two-thirds percent of the 
average weekly wage for the state. 
Provided, however, if there arises a 
conflict in medical opinions of whether or 
not the claimant has reached maximum 
medical recovery and the claimant’s 
benefits have terminated by the carrier, 
then the claimant may demand an 
immediate hearing before the 
commissioner upon five (5) days’ notice to 
the carrier for a determination by the 
commission of whether or not in fact the 
claimant has reached maximum recovery. 

[PEER emphasis added] 

While the statute appears unambiguous as to the 
availability of a hearing within five days, the commission’s 
rules on this subject do not comport with the statute.  
Workers’ Compensation Commission Rule 9 provides, in 
part: 

. . .Upon proper showing by any party of 
interest that the injured employee is 
suffering from improper medical attention 
or lack of medical treatment, further 
medical treatment may be ordered by the 
Commission or Administrative Judge at the 
employer’s expense. If at any time during 
such period the injured employee 
unreasonably refuses to submit to medical 
or surgical treatment, the Commission or 
Administrative Judge shall, by order, 
suspend the payment of further 
compensation during such time as such 
refusal continues and no compensation shall 
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be paid at any time during the period of 
such suspension. 

Any hearing required by the Commission 
or Administrative Judge under this Rule 
may, in the discretion of the Commission 
or Administrative Judge, be held no sooner 
than five (5) days after notice to determine 
(1) if compensation payments should be 
suspended for refusal or failure to submit to 
a medical examination or to proper medical 
treatment or (2) that the injured employee is 
suffering from improper medical attention 
or lack of medical treatment. 

Thus, it appears that the commission’s rule disregards the 
mandatory character of the language in CODE Section 71-
3-17 by not mandating that hearings to compel medical 
treatment after termination of temporary total disability 
benefits be held with five days’ notice to parties, by 
making a five-day hearing permissive, and leaving open the 
possibility that the hearing may be held after more than 
five days have elapsed. 

In reviewing some orders for the compulsion of medical 
treatment after termination of temporary total disability 
benefits, PEER had noted that some hearings are held 
within five days, some are not.  The existence of a rule that 
is not in harmony with the statute may create confusion 
among parties, attorneys, and judges as to what the law is 
on this point. 

 

Commission Has Discretion Regarding Oral Argument 

Mississippi Workers’ Compensation Commission Rule 10 places the 
decision to grant oral argument before the commission at the discretion 
of the commission. This could work to the detriment of a party if such 
party is not able to argue against new evidence or argue for the support 
of the administrative law judge’s findings of fact. 

As noted earlier, the commission is the ultimate trier of 
fact in all cases brought before it.  The commission may 
hear new evidence or consider evidence that was not 
previously placed before the administrative law judge in 
the initial hearing.  When attorneys must represent clients 
before the commission, they are allowed to file briefs as 
they would in normal appellate practice.  As in the case 
with appellate courts in this state, they may request oral 
argument before the commission.  Commission Procedural 
Rule 10 provides the following respecting oral argument: 

REVIEW HEARINGS. In all cases where either 
party desires a review before the Full 
Commission from any decision rendered by 
an Administrative Judge, the party desiring 
the review shall within twenty (20) days of 
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the date of said decision file with the 
Secretary of the Commission a written 
request or petition for review before the Full 
Commission. Any other party to the dispute 
may cross-appeal by filing a written cross-
petition for review within ten (10) days after 
the petition for review is filed in the office of 
the Commission, except that in no event 
shall a cross-appellant have less then twenty 
(20) days from the date of decision or award 
within which to file a cross-petition for 
review. 
 
Oral argument is not required and may, in 
the discretion of the Commission, be 
granted if one or more of the parties 
request same by filing a written request 
within fifteen (15) days after the date the 
petition for review is filed with the 
Commission. The Commission may also 
request the parties to give oral argument. 
Arguments of counsel will be limited to 
twenty (20) minutes for each party. . . . 
 
[PEER emphasis added] 

PEER notes that what makes the commission different 
from an appellate court is that the commission may take 
new testimony or review the record and give different 
weight to other facts.  In such instances, the lack of 
mandatory oral argument could work to the detriment of a 
party if such party is not able to argue against the new 
evidence or to argue for the support of the administrative 
law judge’s findings of fact. 

 

Limited Number of Administrative Support Staff Assigned to 
Administrative Law Judges 

Because administrative law judges have a limited number of 
administrative support staff assigned to them, delays may occur in 
preparing orders in hearings.   

According to the organization chart in the commission’s 
FY 2012 budget request, the commission assigns the 
administrative law judges a limited number of support 
staff to assist them in producing orders, opinions, and 
other documents necessary to the completion of their 
work.  Statistics reported at the close of calendar year 
2010 show that administrative law judges handle a 
considerable number of cases; for that year, cases in all 
phases, including discovery and pending hearings, totaled 
3,838.  While not all cases result in a hearing on the merits 
and many are settled, all require some work and 
preparation. 
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Because administrative law judges have a limited number 
of administrative support staff assigned to them, delays 
may occur in preparing orders after hearings.  To 
determine the amount of time it has taken administrative 
law judges to produce opinions after the close of hearings, 
PEER sampled 200 cases from the pre-2007 period and 173 
from the post-2007 period.  Of cases that had the dates 
present that were necessary to compute the information, 
147 cases had orders entered prior to January 1, 2007, and 
94 had orders entered after January 1, 2007. Exhibit 4, 
page 27, shows the time lapsed between completion of 
hearings and issuance of administrative law judges’ 
orders. 

While other factors are likely involved (e. g., conflicting 
demands on the judge’s time), some administrative 
assistance could help reduce the amount of time taken for 
each case.  PEER also notes that the median amount of 
time from hearing to completion of the order prior to 2007 
was 88 days; consequently, this is not necessarily a 
problem that has arisen in recent years. 

According to the commission, it has assigned two externs 
to the administrative law judges to provide them with 
services and support comparable to those of a law clerk.  
The externs are law students who work ten hours per week 
during the academic year and thirty-five hours per week 
during the summer.  Additionally, a secretary to one of the 
commissioners is responsible for providing support to the 
eight administrative law judges.  Docket room staff also 
provide some support, but this is associated with 
collecting pleadings and other documents necessary to the 
hearing of claims or motions and is not related to research 
or the preparation of orders for hearings on the merits. 
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Exhibit 4:  Length of Time for Administrative Law Judges to Produce 
Opinions after the Close of Hearings, 1997-2011, Based on PEER’s 
Sample 

 Pre-January 1, 20071 
 

Post-January 1, 20071 
 

Number of cases in sample 200 173 
Number of cases that 
reported dates necessary to 
compute length of time 
between hearing and 
issuance of opinion 

147 94 

Percent of cases that 
reported dates necessary to 
compute length of time 
between hearing and 
issuance of opinion 

74% 54% 

Mean2 number of days 
between hearing and 
issuance of opinion 

104.2 
 

143.1 
 

Median3 number of days 
between hearing and 
issuance of opinion 

88 91.5 

Mode4 number of days 
between hearing and 
issuance of opinion 

15 43 

1January 1, 2007, was the point at which the current gubernatorial administration gained control 
of the majority of appointments to the Workers’ Compensation Commission. 
 
2Mean: the average of the values reported. 
 
3Median:  the middle value when all cases are ranked in ascending or descending order. 
 
4Mode:  the value that appears most often in the data set. 

 
SOURCE:  PEER analysis of Workers’ Compensation Commission cases 1997-2011. 
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Policy Options and Recommendation  
 

In view of the fact that there exist considerable differences 
in the rulings of the administrative law judges and the full 
commission and that the administrative law judges have 
received considerable support from the professional 
community (see page 6), PEER raises the question of 
whether there should be procedural modifications in the 
functions of the commission to ensure that cases are 
professionally adjudicated by persons knowledgeable in 
the workings of the workers’ compensation system. 

PEER sees two possibilities, or policy options, for revising 
the process by which workers’ compensation claims are 
adjudicated. 

 

Policy Options for Legislative Consideration 

The Legislature may wish to eliminate the commission or to make procedural 
modifications in the commission’s functions to ensure that cases are professionally 
adjudicated by persons knowledgeable in the workings of the workers’ 
compensation system. 

To address the problems set out in this report, PEER sees 
two policy options for the Legislature to consider: 

 eliminate the Workers’ Compensation Commission; or, 

 revise the role and composition of the Workers’ 
Compensation Commission. 

 

Option One: Eliminate the Workers’ Compensation Commission  

The Legislature could abolish the Workers’ Compensation Commission and 
subsequently create an office with an Executive Director appointed by the 
Governor, establish a procedure for appointing administrative law judges 
with set terms of office, and provide for appeals to the Mississippi Court of 
Appeals. 

Several states, including Louisiana, Tennessee, and Florida, 
have no workers’ compensation commission.  In these 
states, agencies headed by executive directors, or division 
directors of larger umbrella agencies, are responsible for 
administering the state’s workers’ compensation program. 

In these states, administrative law judges who work for the 
workers’ compensation agency, or in some cases, a larger 
agency, are responsible for hearing controverted cases.  
Appeals are taken directly to the courts of each state.  This 
effectively eliminates one level of administrative review. 
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In Louisiana, workers’ compensation judges are appointed 
by the Director of the Office of Workers Compensation, 
Department of Labor.  Such judges hold their positions for 
terms of five years.  When a party is aggrieved by a 
decision of a workers’ compensation judge, they file 
appeals with the circuit court of appeals serving the 
district wherein the case was heard (LSA: RS Section 
23:1310.1). 

Florida has a somewhat different system.  Administrative 
judges working for the Florida Department of Management 
Services hear workers’ compensation cases.  The Governor 
appoints judges for terms of four years. Appeals are taken 
to the District Court of Appeals, First District (see Fla Stats 
440.25 and Section 440.45). 

This option is preferred because it places adjudication 
functions in the hands of the administrative law judges 
and eliminates an apparently unnecessary level of review.  
The Legislature could retain one commissioner to head the 
agency and direct its administrative functions as well as its 
rulemaking functions. 

Should this approach be taken in Mississippi, the 
Legislature would have to amend several provisions of law 
to do the following: 

 abolish the current commission and create an office or 
department of workers’ compensation; 

 provide for an executive director of the agency to be 
appointed by the Governor with advice and consent of 
the Senate; 

 provide for administration and rulemaking authority 
vested in the director’s position; 

 establish a procedure for appointing administrative 
law judges (both Louisiana and Florida give their 
administrative law judges set terms of office during 
which they may only be removed with cause); and,  

 provide for appeals to the Mississippi Court of 
Appeals. 
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Option Two: Revise the Role and Composition of the Workers’ 
Compensation Commission  

The Legislature could amend MISS. CODE ANN. Section 71-3-85 (1972) and 
revise the commission’s membership to reflect the need for members who 
have extensive legal training. Also, the Legislature could amend MISS. CODE 
ANN. Section 71-3-47 (1972) to require the commission to review the appeals 
brought before it entirely on the record. 

As noted previously, the commission is presently 
composed of three members, only one of whom must be a 
member of the bar. Should the Legislature wish to retain 
the Workers’ Compensation Commission, it could amend 
MISS. CODE ANN. Section 71-3-85 (1972) and revise the 
commission’s membership to reflect the need for members 
who have extensive legal training.   

PEER notes that the lack of a requirement that members be 
licensed attorneys could have contributed to the issues set 
out in this report and that a commission with all members 
possessing a sound grounding in the law and experience in 
workers’ compensation law in particular could address 
some of the problems set out in the report.  Arkansas 
utilizes a commission similar to that of Mississippi, but 
Arkansas requires that all members of the commission be 
members of the bar, thereby assuring that the commission 
is composed of persons who understand the role and 
responsibility of appellate tribunals. 

Additionally, the Legislature could amend MISS. CODE 
ANN. Section 71-3-47 (1972) to change the standard of 
review for the commission. Under the existing system, the 
state has essentially two levels of administrative review 
wherein issues of fact may be tried.  This can add 
additional time to the adjudication process.  Under a 
revised system, the commission could be required to 
review the appeals brought before it entirely on the record.  
No new testimony could be taken and administrative law 
judges’ findings of fact could not be disturbed unless the 
court found them to be manifestly wrong and not 
supported by the evidence in the case.  This would make 
the commission an appellate tribunal with the functions 
commonly associated with such tribunals. 

 

Administrative Recommendation 

Regardless of which entity the Legislature chooses to administer Mississippi’s 
workers’ compensation law, that entity should remedy problems associated with 
administration of the workers’ compensation law and support to the administrative 
law judges.   

Whether the Legislature eliminates the commission and 
creates a new office, revises the role and composition of 
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the commission, or retains the commission in its present 
form, the entity that administers Mississippi’s workers’ 
compensation law should: 

 make internal adjustments in the duties of staff to 
provide the administrative law judges with necessary 
clerical and editing support for the preparation of 
orders; and, 

 review the entity’s rules for conformity with statutes.  
In cases wherein the rules do not comport with 
statutes, the entity should make appropriate 
amendments to the rules or recommend that the 
Legislature make substantive changes to enabling 
legislation to reflect appropriate policy. 
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PEER’s Response to the Agency Response 
 

Pages 32 through 57 of this report contain the response of the Workers’ 
Compensation Commission to a draft copy of this report.  The response defends the 
current practices of the commission and could be distilled into two broad principles--
that the commission follows the law and that PEER’s criticism is unfounded.  While 
generally PEER does not make a practice of responding to an agency’s response, the 
Committee finds it necessary to include a brief addendum to the report to make clear a 
few points. 
 

At no point in the report did PEER criticize the Workers’ Compensation 
Commission for not following the law.  The report goes to great pains to point out that 
the commission follows the law in its adjudicative processes.  What PEER points out is 
that the adjudicative process could be carried out more efficiently and with greater 
transparency. It appears that the additional time the commission expends on reviewing 
and often modifying decisions of the administrative law judges adds little to the 
ultimate fairness of the process, but does add time.  PEER suggests in the report that the 
Legislature could remedy these problems by either eliminating the commission, thereby 
allowing decisions of administrative law judges to be appealed directly to the courts, or 
by limiting the commission’s subject matter jurisdiction to matters generally within the 
scope of the appellate process. 
 

During the process by which agencies respond to PEER’s report, an exit 
conference is generally held.  At the exit conference held for this project, PEER agreed to 
add language to the report at page 26 regarding administrative support provided to the 
administrative law judges.  However, PEER would note that in preparing its response, the 
commission wrote at length about there being error in this finding, with only the barest 
acknowledgement of the addition of the information that PEER included.  The 
acknowledgement is found in footnote 7 to the agency response.  In view of the fact that 
the staff included all things the agency brought forward regarding administrative 
support, it would appear that further discussion of this matter would be a moot point. 
 

In several places in the agency response, the commission asserts that the report 
contains errors.  In these cases, the commission is trying to make differences of opinion 
or weight of the evidence to be factual errors.  In these cases, the Committee will allow 
the report to speak for itself. 
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